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MEMORAMDIM # 45

T0

AGENCIES ADMINISTERING STATUTES REFERRED TO IN 29 .
- CFR, SUGTITLE A, PART 5,

FROM & E, Trving Mange
Associate AdmiAs

5
i
4

SUBJECT: Opinions on

application of tke Davis-Bacon and relatod
Acts- - :

Enclosed with previgus covering memoranda, copies of
opinlong on the application of the Davis-Bacon and related Acts

were furnished you for informstion and guidance in your enforce=
ment programs under those Acts, -

We are now enclosing a copy of a recent opinion on
this pame general subject, which we are sure will be of further
Interest and assistance to you. -

Enalasure
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U.S. DEPARTMENT OF LABOR

QFFICE OF THE S0LICITOR
. WASHINGTON 2% Ld f

October 15, 1962

My We Darlington Denit
Assistant Commincioner

furaau of Reelomation _
U, 5. Depariment of tha Interior
Ylashington 25, D. C,

- Ret Electrieal Constructors
Creomer Industries, Inc.
Contract MNo. 14-05-D.4075
New Hexico
Your Reference: 800
OQur filest E-63-152 & 153

Dear Mr, Denitt ) : I

Reference is mads to our letter and enclosurae of
July 20, 1962, and to your respoase of Auzust 14, 1962, re-
garding the Bureau's. previous finding that the contract -
labor stondards provisions were applicable to the opera-
tions of Creaner Industriesy Incl, at its steel reinforce-
ment fabricating plant at or near Shipreck, llew MHexico.

From the record furnished, it appzars that the
subject contract for the construction of the Glen Canyon -
Shiprock 230-XKV Transmission Line, Colsrado Riwver Storage
Project, was awarded to Eleectrical Constructors of Columbus,
Chio, on September 6, 196L. The specifications contained ~
schedules of classifications and wage rates as predetermined
by this Department in Wage Decisions Y-28,132 {for thes con=
tract work performed in Arizona) and Y-28,16% {for the con=-
troct work in Mew Mexico).

‘ The line being constructed 1s a 230-KV, 3-phase,
60-cycle, sinsle circuit, steel tower transmission line,
approximately 182 miles léng, except that the steel towers
{structures) and the structure foundations (footings) for
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approxirately 7 miles of this line near tho centar aro to be
consiructed under a separate contract. The transmission line

- exbends [ron the Glen Canyon Toucrplant switchyard located
near Page, Arizona, to the site of the Shiprock Substation :
located North of Sniprock, MNew llexico.

By Purchase Order Mol GS-4, dated February 16, 1962,
the prime contractor entered into an apgreement with Creamer
Industries, Inc., of Fort Worth, Texas, for "Furnishine rein-
forcing steel as required by Bid Item 17 of the Bureau of
Reclamation Srocificatlons Hoe DC<5610 entitled Glen Canyon -
Shiprock 230-KV Transaission Line --- approx. 715,000 1bs.
Fabricated in accordance with approved drawings, including the
welding of stub into cage ~--.". Bid Item 17 requires the
furnishing and placing of steel bors in reinforced concrete
footings. Each tower has four footings and each.footing con-
sistg of a steel stub angle embedded in rainforced concrote.
The contract requires the construction of approximately 3,080
footings or 770 tovwer foundaticns, fhe bay steel used for
reinforeing the concrete footings is fabrlcated into steel
"eapes"” with thp stub angle attached.

In March, 1962, Creamer Industries, Inc., 8stablished
& fabrication fac111ty near Shlprocx, Hew Mexico, and’ progeedng//— ' .
to fabricate steel "cages" for use in tower footing construce
tion by the prine contractor.  Creamer Industries’ fabrication
yard or plant is located on the outskirts of Shiprock. Rein-.

- forcenent bars are obtained from the Colorade Fuel and Iron
Corporation at Pueble, Colorado, and transported to the fabria.
cation facility near Shiprock by truck.. The reinforcement

~steel, thus obtained, is cut, bent, formed into “cages" by usa
of a jipg, and spot welded with the stub angle welded into place
in the fabrication facility. Completed “cages¥ are placed in
a storage yard for delivery to the transmission line tower
locations between Shiprock Substation and Glen Canyon Power-
plant switchyard as required.
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Exhibits C, D, E, and F, included in the record
provide a visual Indicalion of the Cresmor Industries' fabri-
eation facility ond stornrs yard, Exhibits G, Y, and I pro-
vide a virual indieation of the actunl excavation, plaocement
of reinforcement cages, and construction of conerete footinpo,
It has been noted that the work invelved in the excavation
and placement of capes is not a matter of controversy under
the subjrct contract. DLikewise, 1t hnrs been noted that the
steel for the towers, fabreicated and furnished the prime con-
tractor by Creamer Indnstries, Inc., from its pormanent plant
located at Fort Worth, Texas, is net bere in issue ani, in
fact, no .coverzpe queostion arose as to the fabrieation of

such towsr steel at the Fort tlorth plant of CTreamer Industries,
Ina, i ’

The Bureau's review, however. of Crzamer Industries,
Inc., steel caco fabrication fneility and the werk performed
thercat; near Shiprock, Hew loxico, led the Tureau to cenclude
that the steecl cage fabrication work being performed at this
latter location for the tower fontinps was actually a construction.
type activity being performed at a facility located within the
general construction srea of the subject contraect for the erclu-
sive purpose of poerforaigg wo % ealled for by the prime construce
tion controct., In this cornection, it is noted from the record
that the Shiproclk fabricatlon facility was established by Cresmer
Industries in Hareh, 1962 for the express purpose of fabricating
the steel czees to be used by the prime contracter in constrice
ting the Glen Canyon - Shiprock Transmission Line. It is
located on the outskirts of Shiprock, about 8 miles distant from
the nearest point of the transmission line. The entire capacity
of this fabricating facility in terrs of equipment, materials,
and employees is being utilized exclusively to fabricate the
reinforcenent steel for the footlngs of the anove trensmission
line. This fabrication facility is terporary in nature and,
from all indications, will be remaved upon completion of the
Creamer Industries®contract with the Bureau's construction
contractor, Electrical Constructors.

N
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Undter Lhe clrcumstances here involved, as revealaed
from Lhe record furniched us, s arrec wilh the Curcan's
decision {bat Creamer Dvluzlries, Inc., wilh ronpsct to this
Shiprock Tabricaling facilily, is parformine as a sulicontraclor
to Fleclrieal Conctruclora, and that its lalwrers and mechonlecs
employed ab this Shiprock Cabvicating facility sre within the
proteclion of Llhe 1'» 4:_Bacon and related Acts and the contract
labor standards prevy sicus.

The Davis-""- on Act provides ", . , the contractor

or his subcontractor shall pay all meehinnics and laborers em-

ployed direstly nran ih= cite of the 1nark o o o minioum wages
which are based wpon thoge detrrmived by the Sancretary of
Lator to bte provailing in the aves, whereas the Eight Honr
Lavs provide for the payment of premivm hourly rates for howrs
of work beyond eipght in a day, to latwrers and mechanies en-
ployed by a contractor or any subeantrrctar on %, o o any part
of tha work cantemplated brr the ennirant . . M (cmphasis
furnished), : .

Specific definitions of the terms "“subcontractor™
f-ithin the coverare lanpuare of thn Davis-Racon and related .

- Aets), and "materiadman' (within the troditional exempted views

of this Departrment of such rateriolmen uvho serve the public

generally), are not to bs found in the Davis-Dacen and re-

lated Acts, nor in Femdations, Part 5, of this Department, .
Neither is there any exemption specificd in those laws and e -
regulations of so-c2lled "materialmen™, as such. However, ' .
Saction 5.2(f) of Regulations, Part 5, does set forth that:

"The manufacture or furnishing of materials, articles, supplies

or equipment + + « is not a 'building' or fvork'' within the L )

‘meaning of the Davis-Bacon and related Acts or of the regula---

tions, Yunless conducted in connecction with apd at the site
of such a building or work . « « or, under the Housing Act of -
1949, in the construction or development of the project." - o

In accordance with the foregoing, this Department

_has traditicnally considered the manufacture and delivery to

the work site of supply itema, when accamplished by bona fide
materialmen serving the publie in general, as noncovered
activities., On the other hand, where a facility (such as a




batehing plant, quorry or fahiticotion facility) is set up
or opaned, in the viginity of a covered enastruction nite,
axclitclvely ta sorve the nocds of the poarbicular eovered con-
struction contract, we have historically held that thr op~ratar
of such a fneility is a enbeantractor {as to his relationship
with the contract in quastion and with the prime contractor to
whom it was award-d1), subject to the contract labor standards

. réqtiraments, and not a materislman excluded fron the above Te-
quirements, This view is conconant with that expressed by the
Siprens Court in Hrefivay ve United Skabas, 322 U. S. 102 (1944),
whorein it was stated that ". . . a subcontractor is one who
perfnrne for and takes from the prime contrzctor a specifie
part of the labor or material roauirements of the original con-
tract, thus excluding omdinavy laborsrs or moterialm-np.’
{emphasis furnished).

The faet that a coverare decision such as here in-
volved wonld affect an otherwise gencrally recognized supplier
presents no diffieculty since a fira can well be a supplier
gerving the public from its rersular establichment, and, as to

& specific facility set up exclusively to serve the needs of
a covered construction contract, become as to that operation,
a subcontractor within the heanihp of- the. Davis-Bacon ‘Act. Or,
to utilize the language of the Supreme Court in the forfvey
case cited above, cuch a firm would be an erdinncy materislnan
-as to his rrrulsr aztoblishzant serving the public generally,
and 2 subcontractor as to his facility spacifically set up to
serve the necids of a coversd construction contract.. To con- .
gider this latter tyne of ereration, so set up to meet the needs
of the covered contract and, therefore, £o intimately tied in to
the contract, as not covered by the contract labor standards re-
quirensnts, would defeat the admitted, basic purposes of the -
labor standards statutes here involved.

Lt e e TR

e With respact to the statutory ard contractual language
regarding the "site of the work” and its applicability in the
 subject case, to the Shiprock fabrication facility, it is to be
noted that the phrase “"site of the work" appears not only in
. gection 1 of the Davis-Bacon Act but aleo in section 2 which
provides for contract tcrmination in the event of fajilure to
pay required wages to "any lakorer or mechanic employed * * ¢

dircctly on the site of the work covered by the contract.”
(40 U.S.C. 276a, 27€a-1). The phrase, as noted above, does
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not appear in the Bight ooy Lawa which refer rather to eny -
Maborer or mechanic doing any port of the vork contemploted '
by the contraet™ (Lo U.5.C. 32&? anl to "overy labarer ard
mechanle cmployed by any contractor or subcontractor cnpaped
in the performance of any conlract” of a character subject to -
the eipht hour requircments {0 Y.S.C. 325a)s T T T T T T

: In order to apply the phrase "site of the work" in
_a-sound and realistic manner, it becomes important to examine

“fath the georvaphical and functional-aspects of the work in —°° 7

. question with some care. Geopraphically, the phrase "site
_of the work" normally contemplates a larger area than that
which the completed building vill actually occupy ard will

. vary in size with the nature of the work required to be done vR T

. on the project. Obviocucly, on some all of the wor:. may be -
. performed within a few feet frch vhere the installation is or
will be located, vhile on othecrs requiring elabarate facilitles
"such as a dam or flond control project or a transmission line

" "extending 180 miles, sueh as here invelved, the area may be

quite oxtensive, To allow that an employer could escape coverage
. of this type of remedial legislation simply by removing his
" facility from the geographical site of the installation would be
" to defeab the clear intent of the statute. In this connection
~"alss, Black's Law Dictienary says of "site" that Pihe term doas
not of itself necessarily mean a place or tract of land fixed Dy
definite houndries." L O LR S 2

Similar considerations are involved in treating the
" functional aspects of the work where the contractor is to per-
 form a speeific part of covered construetion work. Clearly,
-the project in this respzet should be treated as a whole,. or
in a realistiec way, and it should not be broken down into its -~
" various phases where to do so would subvert the purposes of
the statute. Cf. Demnntt v, V.P. Dafiis Co., 167 Fo 2d 285, ..o mem

ta.

288 (C.A. & 1948); Coldbrrp v iolla, Galih & Cise, 291 Fa 28 . emme oo

_ Very few reported cases deal with the applicability
of the Davis-Bacon Act. There are, however, a nuwiber of cases
which, while not arising under ths Davis-Bocon Act or the Eight
Hour Laws, involve factual situations similar to those here and
which are considered relevant to the general approach indicated
above., Although we have not attempted to set forth all of these
cases, sae, for example, Done v. Haclntt, 185 Pace. 13L. Also,your
attention is called to the following decisions$
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! Tha Supreme Court in U, 8§, Fidelity Ca. v Barblett,
1 21 U, S, 237, hold that under a priae conlract for building a

Dreakwatar the labor at a quarry which was opened 50 milea away
work,! that is the broakwater. Tho declsion of tha Circult
Conrt, which was confivimrd by the Supreme Court in that ease,
stated that “the quarrying of the stone, lts transportation and

_inits entire progress.-to the prosocutlon of the woric,® " Alsoy

held that "thare the specificabions and man for a proposed brealk-
water, with refercnce to which a contraet for its construction” - - =
was nade, showed that the stons for the breakwater must-be secured
. from distant quarries and transported Ly roil arnd barpe to the
site of the brenkwater the tcién 'constroetion,® as used in the
eontract, ic not confined to the last act of putiing the stone
_4n place in the water, but irclwles the esential steps for gate
ting it to that place. « + " - SR

Sinilarly, the Suprene Court pointed our in Broran v.
Wationa) Swrcixr Co., 246 Us S. 257, that whether the furnishing -
of board by a construction contracter was an integral part of
the construciion vork depsnds upon vhether the boarding house
~ was establisisd as an indepondend business or exclusively for -
the construction activities. See alse Illinnis Surety Co., v
John Daviz, <4 U. S, 376, .

_ Tn Avcher v. Dromy and Ront, Tne., 241 F. 24 663, the -
Court held that construction of a causcway was commeree, and
workers producing materials going dircetly into its censtruction.-
were producing poeds for cormerce. lore pertinent to the_case’/
at hand, however, were the circumstances surrounding the con- -
gtruction of a field plant, This plant produced cylindrical .---

vhich the causeway, which 18 25 miles long, cculd net have been
built. With respsct to the workmen engaged in the construction

effect also building the bridge." The Court further stated that,
"yhether, as claimed oy the cmployer, it chose to install a plant
designed and equipped as a perzanent plant for future use after

goever that this plant wzs indispensable to performance of this
‘eonstruction contract. The only reason it was built where it
was and vhen it was, was because of this contract. It-was an
integral part of the whole projsct." : :

solely to fuynish rock “wis work dons in the prosecutlon of the™™ ™ e

.J . _duwnping should bo regarded as a continuous operation contributing™ "7° =
[ . An United States v Do L. Tasler Ce,, 268 Feds 635, the Court . .77 °7
|
L

T ..7 pilings to be used in the cavgeway construction and without s

of this plant, the Court held that "those [employces] were, in - -~ -

completion of the bridge project, there can be no question what-. - -~

sas————— Lt b
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Tn the cnse wvlep eoncideration, a similar sitvatien
obtains, The fabrleation fanilily apovalinag, althourh rot
plysically locatmd on the parliewlar praperty whore Lha com-
pleted tranaminsion line is to be rreocled, are eonveniently
locate:d ¢lozn to and wilhin thn poneral-area of this transmig- ...
-~ slon line construction work and.are so clorely. intoprated.with .

it as to bo a part of it. Furtheviore, Creomar sat up the
falrication facilily for the primary and exprnss purposs of
“perfoming its contract with the prime contractor and its con-
~tract for furnishing steel cores for the fontings relates cx-
---c1u51v03v to the performance of work ealled for by the prime
' contractnr'v contract with the Burcau, Under these circumstances,
1t would appcar to follow that the laborers and mechanics employed
~at this Shiprock facility ate within ths coverare of the Davis-
 Bacon and related Acts, and of the contract terms.. :

In confirming your dcc:qmon as to coverage in this
Creamev Industrins case, and consonant rith ihe foregoing views,
we would like to point eut that this decision and related ones - - -
issued by this Department in the past in cases involving
generally similar factual situations have stressed that eertain
essenticl elements are considered necessary to constitute 2
" basis for coverane, such 45¢ the temporary nature of the facil- :
ity in question; its location within ths gensral area of the - RS
_eonstruction work in qnestion (in line with the basic concept
--of the Davis-Bacon Act, namely, the protection. of local lahor.
standards); its purposec in being set up, namely, to meet the
needs of thy contiact in question (and not to- sarve ‘generally
the demands of the public). - s

When appropriate correetive action has: been accom-
plished in this case, we would appreciate receiving a final
report thereon,

T A cooy of this decision is. being furnished COunsel
~ - for. prlne contractor Electrical Constructors. -

,_n.

Yours sincerely, - . ... .. - -

Charles Donahue ' O
Solieitor of Labor S Tt e o

.Copy: Leonard L. Pickering
Attorney at Law
11-20 San Ih'l’.eo,_ H.E’
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